
Pascal Grolimund
Prof. Dr. iur., Attorney at Law, LL.M.

Anton K. Schnyder
Prof. Dr. iur., LL.M.

Professor at the University of Zurich

Nicolas Mosimann
Dr. iur., Attorney at Law, LL.M.

Private

International Law

in Switzerland

n a

m

mm DIKE



Table of Contents

Summary of Contents V

List of Abbreviations XIII

Bibliography XIV

Chapter 1: Introduction to Private International Law 1

§ 1 Issues, Subject and Definition 1

§ 2 Sources of Law 2

1. Swiss Federal Code on Private International Law (CPIL) 2

2. Treaties and EU Law 3

a) Introduction 3

b) Types 5

c) Verification of Applicability 6

§ 3 Functioning of Private International Law 7

1. The Foreign Element 7

2. Starting Point: Establishing Jurisdiction 9

3. The Applicable Law 10

4. Recognition and Enforcement of Foreign Decisions 12

§4 Key Connecting Factors 12

1. Introduction 12

a) Function of Connecting Factors 12

b) Main Interests 13

aa) In the Context of Jurisdiction 13

bb) In the Context of the Applicable Law 14

c) Interpretation of Connecting Factors 15

2. Articles 20-24 CPIL in Particular 15

a) Domicile 15

b) Ordinary Residence 16

c) Seat 16

d) Business Establishment 17

e) Citizenship 17

§ 5 Dealing with Cases of PIL - Structure ofthis Book 18

§ 6 Sources and Tools 21

VI



Table of Contents

Chapter 2: Special Part 23

§ 1 Law of Obligations 23

1. Contract 23

a) Introduction 23

b) Jurisdiction 24

aa) Overview 24

bb) Forum of the Place of Performance 25

c) Applicable Law 27

aa) Choice of Law 27

bb) Absence of Choice 28

d) Particular Contract Types 29

aa) Sale and Purchase of Goods 29

bb) Contracts on Immovable Property 30

cc) Consumer and Insurance Contracts 30

dd) Employment Contracts 32

ee) Contracts on Intellectual Property Rights 33

e) Recognition and Enforcement 33

f) Specific Provisions for Contracts 33

aa) Silence of the Offeree 33

bb) Formal Validity of Contracts 34

cc) Modalities of Performance and Examination 34

dd) Representation 34

2. Tort 35

a) Basics 35

b) Jurisdiction 36

c) Applicable Law 38

d) Particular Tort 39

aa) Traffic Accidents 39

bb) Product Liability 39

cc) Unfair Competition 40

dd) Restraint of Competition (Antitrust Law) 41

ee) Nuisance 41

ff) Violation of Personal Rights by the Media 42

e) Recognition and Enforcement 42

f) Special Provisions for Tort 42

3. Unjust Enrichment 43

4. Common Provisions on the Law of Obligations 44

VII



Table of Contents

a) Plurality of Debtors and Creditors 44

b) Recourse 44

c) Assignment 45

d) Subrogation 45

e) Currency 45

f) Statute of Limitations and Extinction of a Claim 46

§ 2 Company Law and Trusts 46

1. Company Law 46

a) Basics 46

b) Jurisdiction 48

c) Applicable Law 49

aa) Basic Rule 49

bb) Liability for Prospectus 50

cc) Protection of Name and Company Name 50

dd) Power of Representation 50

ee) Liability 51

ff) Business Establishments 51

d) Recognition and Enforcement 52

2. Excursus: Mergers, Acquisitions and other Transactions 52

a) Share Deal 52

b) Redomiciliation 53

c) Merger 54

d) Spin-off and Sale of Assets 55

e) Recognition and Enforcement 55

3. Trusts 55

a) Basics 55

b) Jurisdiction 56

c) Governing Law 57

d) Recognition and Enforcement 57

§ 3 Law of Succession and Matrimonial Property Law 58

1. Law of Succession 58

a) Basics 58

aa) Sources of Law 58

bb) Unity of the Estate (in Contrast to the

Separation of the Estate) 58

cc) The Principle of Domicile (vs. the Principle
of Citizenship) 60

VIII



Table of Contents

dd) Relation between the Law of Succession

and Matrimonial Property Law 61

b) Jurisdiction 61

c) Applicable Law 63

d) Specific Issues 65

aa) Scope of the Governing Law 65

bb) Form of Last Wills 65

cc) Capacity 66

dd) Inheritance Contracts and Reciprocal
Dispositions Mortis Causa 66

e) Recognition and Enforcement 67

2. Matrimonial Property Law 67

a) Basics 67

b) Jurisdiction 68

c) Applicable Law 69

aa) Choice of Law 69

bb) Absence of Choice 70

cc) Legal Relationships with Third Parties 72

d) Recognition and Enforcement 72

Property Law and Intellectual Property Law 73

1. Property Law 73

a) Basics 73

b) Immovables 73

aa) Jurisdiction 73

bb) Applicable Law 74

cc) Recognition and Enforcement 74

c) Movables 74

aa) Jurisdiction 74

bb) Applicable Law 74

cc) Recognition and Enforcement 76

d) Means ofTransport 76

e) Documents ofTitle to Goods 76

f) Securities 77

g) Pledging of Claims, Securities and other Rights 79

2. Intellectual Property Law 79

a) Basics 79

b) Jurisdiction 80



Table of Contents

c) Governing Law 80

d) Recognition and Enforcement 81

Chapter 3: General Part 83

§ 1 Jurisdiction 83

1. Terms 83

a) Starting Point: International Jurisdiction 83

b) Domestic Jurisdiction 83

c) Subject Matter and Functional Jurisdiction 84

d) "Direct" and "Indirect Jurisdiction" 85

e) General and Specific Jurisdiction 85

f) Exclusive Jurisdiction and Alternative Jurisdiction 86

g) Prorogation of Jurisdiction and Mandatory
Jurisdiction 86

2. Sources of Law 86

a) Overview 86

b) CCP - CPIL/LC 87

c) CPIL - LC 87

aa) Material Scope of Application 87

bb) Territorial and Personal Scope ofApplication 88

cc) Temporal Scope 89

d) Excursus: Legal Situation in the EU 90

3. The Principle of Lex Fori 91

4. Forum Shopping - Forum Running 91

5. Establishing Jurisdiction 92

6. Double Relevant Facts 93

7. Notes on Particular Places of Jurisdiction 94

a) Jurisdiction at the Defendant's Domicile 94

b) Jurisdiction at the Defendant's Habitual Residence 94

c) Special Jurisdiction in Interrelated Proceedings 94

aa) Counter-claim 94

bb) Co-Defendants 95

cc) Third Party Notice Procedure 95

dd) Joinder ofActions 96

d) Choice of Court 96

aa) Basics 96

bb) Choice of Court Agreement - Choice of Court

Clause 97

X



Table of Contents

cc) Legitimacy of Agreements on Jurisdiction 98

dd) Form 98

ee) Consensus 100

ff) Further Requirements 100

gg) Effects of the Jurisdiction Agreement 101

hh) Particular Issues 101

e) Submission to Jurisdiction 103

f) Jurisdiction for Particular Claims 104

g) Jurisdiction at the Place of Attachment 104

8. Interim Measures 105

a) Subject Matter and Purpose 105

b) Specifics of Swiss Law 106

c) General Prerequisites 106

d) Jurisdiction 106

e) Basics of the Procedure 107

f) Recognition and Enforcement 108

9. Lis Pendens 109

a) Subject Matter and Purpose 109

b) Prerequisites 110

aa) Proceedings in Switzerland 110

bb) Proceedings in a Foreign Country 110

cc) Same Cause ofAction 110

dd) Same Parties 111

ee) Priority in Time 111

ff) Additional Prerequisite of Article 9 CPIL:

Favourable Forecast as to Recognition 112

gg) Additional Prerequisite of Article 9 CPIL: No

Unreasonable Duration of Foreign Proceedings 112

c) Legal Consequences 112

aa) Under the Lugano Convention 112

bb) Under the CPIL 112

d) Related Proceedings Pursuant to Article 28 LC 113

§ 2 Governing Law 114

1. Basics 114

a) Conflict Rules Approach vs. the Statutory Rules

Approach 114

b) One Legal Relationship, One Reference 116

c) Justice of Choice of Law Rules 116

XI



Table of Contents

2. Particular Issues 117

a) Characterisation 117

b) Types of Choice of Law Rules 119

c) Types of Connecting Factors 120

aa) Alternative Connecting Factors 120

bb) Cumulative Connecting Factors 120

cc) Cascade System of Connecting Factors 121

dd) Accessory Connection 121

d) Choice of Law - Absence of Choice 122

e) Special Reference (Sonderanknupfung) 122

f) Point in Time of the Connection 124

g) Types of References 126

h) Lex Causae 128

3. Correction of the Reference 128

a) Exception Clause 128

b) Internationally Compulsory Provisions 130

c) Public Policy 132

4. Determination and Application of the Foreign Law 133

a) Determination 133

b) Application 134

§3 Recognition and Enforcement 134

1. Basics 134

2. Requirements for the Recognition and Enforcement 136

a) Existence of a Decision 137

b) Finality or Enforceability of the Decision 138

c) Jurisdiction of the Foreign Court 138

d) Absence of Grounds for Refusal 138

aa) Infringement of Procedural Public Policy 139

bb) Infringement of Substantive Public Policy 139

cc) Res Iudicata and Lis Pendens 139

e) No Review of the Merits of the Judgment 139

3. Proceedings 140

a) Recognition 140

b) Enforcement 141

c) Required Documents 141

4. Procedure under the LC for Decisions Ordering
a Payment of Money in Particular 142

XII


