Joao Ernesto Christéfolo

Solving Antinomies
Between Peremptory
Norms in Public
International Law

52 UNIVERSITE
\/ DE GENEVE Schulthess § 2016

EDITIONS ROMANDES
FACULTE DE DROIT




Contents

Table of cases ix

Abbreviations

Introduction

Part I - The Problem of Antinomy in Law
Chapter I - Antinomy in Law
Section I - Identifying legal antiNOmMUES .......cccuiviviiiicimiaremeneeerserieseesessseesessacrasesseeseeseces
Section II - Conflict of norms in public international Iaw..........ccccoeeueceniirernercreecreecnnnes
The definition of conflict in international Iaw ...
Chapter II - Solving legal antinomies in public international law
Section I - Interpretation as a means of harmonizing conflicting norms.............
Section II - Meta-rules for solving legal antinomy in public international law
Section III - Insufficiency of traditional methods (meta-rules): the problem of the

“RATA CASES” ..ooviivireeri st 38
Teleological-evaluative justification - one NOrm prevails ... 43
Weighing and DalanCing ..o ssicsseess s sesessseesessesssssasssnes 46
Open discretion for the INterPreter?...... ..o iesrsceeeeiseesesseseeseessseeesesessecsnes 49

Section IV - The problem of “hard cases” in international 1aw ........cccccoenerercrrcrrerennens 51
Using “weighing and balancing” techniques for solving “hard cases” in international law .52
CONCIUSION ..ottt s s s ar s b bm b st es s b 56

Part I1 - Ius cogens norms in public international law: Theories and Definition 59

Chapter I - Material theories 64
Section I = Natural Law TREOTIES ..o ssssessessesesssssnes 65
A critical evaluation of Natural Law theories..........ccocvciivcivincrmnccrennemeesceescrmesermeerenecnsenns 69
Section II - Public Policy Theories ................... et 70
Critical evaluation of public POlICY thEOTIES ......cccvvirmrmiecereencerearsenece et siseescesressensesssecsessons 77
Section III - Jus cogens as the expression of an institutionalized international
COIMUILUILY 1.ttt bbb bbb bbb s bbbt bbb bt 87
Section IV - [us cogens as a material representation of ius publictni..........coveeveercerrrenees 90

Section V - Concluding remarks on Material theories
Chapter II - Hierarchical theories on ius cogens
Section I ~ The UN Charter and s COZENS ........cvuminrrinemiunersiriiesiseenemsessessensessessensesessesses

Section II - Concluding remarks on hierarchical theories..........ccocoeevinivcrveniennvcniinncs 100
Chapter III - Horizontal theories

Section I - [us cogens as a rule of horizontal collision...........cc.cuu...

Section II = COnsSensual theOTIES ........cviucuiiimicieciiiisisc e reeesasessesseaeneseees

Section III -~ Customary theories ...,

Section IV - [us cogens as the general prmc1ples of law and the prmcxples of

international law .................. e e e 118




Contents

Section V - Concluding remarks on horizontal theories .........c..ccoveverniiiiiincincicnnns 121
Chapter IV - Definition of ius cogens 122
Section I - The question of the Sources of ius COZENS.....cvuvvvurerenrnniscsesnisiisininnniis 123
Section II - Non-derogability
Section III - IMPETatiVENESS .........cvrrerreremieieiirississnsesiss ettt sisssenens
Section IV = URIVETSAILY .....cuuveirisiireeieee i sssst sttt sbanssssnsssssnanns
Section V - Determination of peremptory NOIMS........c.cveemeveiveviniinnsisieniesssienssesesensenees 137
SHALE PIACHICE ..e.cvvrercrecireriereisriersei ettt aa s a s bbb bbb bbb a b br b r bbb s 140
Judicial determination . .....ccciieverereecrccrnerener i ea 143
WIIHNGS Of SCROLATS ...t bbb 146
Section VI - Concluding remarks on the definition of ius cogens .........c.ocuvvunivenrnnnnee. 147
Part III - The Material Content of Ius Cogens 149
Chapter I - Ius cogens and the use of force 153
Section I - Historical development ... 153
The UN CRarter ...t srassssse s s ssassssessessss s sssssssssssessssssssssosens 156
Section II - The prohibition of the use force as a norm of ius cOgens .........oeevvvreemrrnene. 161
Effects of the ius cogens nature of the prohibition of the use of fOrce ..........ccoovnevvveereenrrrinnens 165
The peremptory scope of the prohibition of the use Of fOrCe ......cvvverererrerrereeecrsemeeioseniane 169
Peaceful settlement of disputes: does it possess ius cogens NAtuIe?...........ooccureeeererreccrrenenns 175
Chapter II - The principle of Self-Determination 178
Section I - Historical development and the positive nature of the right to self-
AEEITNINALION ....oovvivevvivteccreencnee et es st ss s ss s ss s rr st bese s e 178
The normative content of the principle of self-determination ...............cow.meeeeerereeeenmerreneneens 182
Section II - The peremptory nature of the principle of self-determination............... 186
The peremptory scope of the principle of self-determination.............coo.evveeerreesreesssenssssnnnes 190
Chapter I1I - Ius cogens and human rights 194
Section I - The peremptory nature of human rights NOTMS..........ceeerverevrnrrssreeereesesnene 197
Which human rights have a ius COGENS NALUTE? ...viveverrrrererrieirnarsnserstenssesassssseresssesssesessasassassesss 199
Section IT ~ The Prohibition Of TOItUTE .........ccuummmrivissmmsnssissssnnessssssssssssssssssssssssssesssees 206
The peremptory scope of the Prohibition Of LOTHUTE ............ceevverreereeerreseeeseeeessesessssesssesssresssess 209
Section III - The Prohibition of GENOCIAe .........ooveveecverervenieereesssssssssssisessessenssssnenes 212
Section IV - The Prohibition of Slavery, the slave trade, and slavery-like practices.. 216
Section V - The Prohibition of Crimes against RUMANItY.................corseemrmersrssessssssneeee 219
Section VI - The Prohibition of Systemic DiSCTmMINAtion ... .....vweeeeveeeeeseeresreresesesninees 222

Section VII - The Prohibition of the most serious violations of International
Humanitarian LaW (THL) ......c.ccmrriveenensiieesseeoeesseossesessessessossssesseseseesaesssseesseesssssssssos

The peremptory nature of International Humanitarian Law (IHL)
The peremptory scope of IHL

Part IV - Antinomy Between Norms of Ius Cogens
Chapter I - Identifying a conflict between peremptory norms
Chapter II - The insufficiency of traditional meta-rules

vi



Contents

Chapter III - Antinomy between peremptory norms: a “hard case” in international

law? 246
A typology of antinomies between peremptory NOIMS ..............ueumureeeeerveereroseessomesssssreesssessnns 248
Chapter IV - Conclusion 251

Part V - Collision between the prohibition of the use of force and the
prohibition of the most serious human rights violations ~ the problem of

humanitarian intervention 253
Chapter I - A lingering question: Is unilateral humanitarian intervention legally
compatible with the peremptory regime on the use of force? 257

Section I - A brief historical overview of dOCtHNe.....v.eeevcrnrereresereseeeseeeessseeseesssenen 258
Section II - Humanitarian intervention as lex posterior? ... eeeoeeeeeosrcesesssssssessas 261
Section IIT - Humanitarian intervention and ius cogens: the perspective of the UN
CRATEET .ottt tase s s tsss e bt e b st es s e s 264
Section IV - Humanitarian intervention as lex specialis?........... ... 268
Section V - Conclusion on unilateral humanitarian intervention...............ceccevoseeeean. 269
Section VI - The concept of “responsibility t0 Protect” ........ovvevurereoneeeneieneiressionerens 271
Chapter I - The accumulative process of human rights norms of a peremptory
character and the prohibition of the use of force 278
Section I - Accumulation as a result of legal interpretation..............evveveeresecnieenennnee 279
Section IT - A real or an apparent aNtNOMY?......c.cvveverirsrersnerunnrssnssisses e ssesesenens 283
Chapter III - Solving the conflict through legal interpretation 287
Section I - Gross and systematic human rights violations as threats to international
PEACE ANA SECUIIEY ouvvvivriaererscerireriseisesareassesseesnsssstssassassssarsssssessesessssassssssensss st sesestaensenes 289
Section IT - A coherent operationalization of the concept of “responsibility to protect”
as a result of weighing and balancing ...........cecovviremmionresreneensrersenssssesicrseesssssesion 292
Progressive approach: a requirement stemming from the application of the principles of
peaceful settlement of disputes and international COOPEration.............c..eciemvesssvrensssrenseseen: 293
Designing a proper mandate as a guarantee of respect for international [aw.............ccc........ 295
Chapter VI - Conclusion 301

Part VI - Antinomy between the prohibition of the use of force and self-
determination: the case of a peace agreement between Israel and Palestine .....305
Chapter I ~ The illegal character of the Israeli occupation of Palestinian territories. 308
Section I - Tilegal occupation of foreign territories through the use of force - an

OVEIVIBW ..oriiriiitsetinte st sinssssb s s sa s e bbb st e b R s e bR bbb b e aen 308
Section II - The Israeli occupation of Palestinian territories -historical overview...... 311
Chapter II - Consent to international agreements as an exercise of the right to self-
determination by non-self-governing territories 317
Section I - Could Palestinian consent preclude the effects of the prohibition of
territorial acquisition through the use of force? s . 318
Section II - Consent of non-self-governing peoples and self-determination............... 319

vii



Contents

Chapter III - Where the conflict lies: the real antinomy between the prohibition of
territorial acquisition by the use of force (prohibition) and the principle of self-
determination (permission) as a “hard case” of public international Iaw .......c.cceueueune 322

Section I - Determining whether there is an antinomy ....
Section II - A “hard case” in international Jaw? ..., 323
Section III ~ Balancing and weighing between the peremptory norms on the
prohibition of the use of force and the right to self-determination..
An end t0 the CONFHCE ...t see e erans
Borders as close as possible to those of 1967
Agreement subject to the consultation of the Palestinian people.........ccccocoveevenrersroniernennnn.

Support of the organized international COMIMUIULY .........cccvrremimneemrinvieireriecesecneeisessssessesssnnes

CONCIUSION wo.rvvvvite ittt et ers e b st ss st
Conclusion 335
Bibliography 339

viii




