
Marc Bayen

Robert Bernet

Swiss Company Limited by Shares

Company Law

Merger Law

Stock Exchange Law

Tax Law

BRUYLANT Schulthess § 2007



Summary

Foreword VII

Genera! Bibliography IX

Table of Contents XIII

List of Abbreviations XXIX

1. Definition and Meaning 1

2. Incorporation 11

3. Share Capital and Shares 41

4. Alteration of Share Capital 69

5. Legal Status of Shareholders 85

6. Accounting 115

7. Corporate Bodies 133

8. Accountability 185

9. Dissolution and Liquidation 211

10. Corporate Groups 219

11

12

13

14

15

Corporate Governance 231

Revision of Company and Accounting Legislation:

Preliminary Draft 2005 261

Merger Law 283

Stock Exchange Law 309

Tax Law 365

Part II

English Translation of the Provisions of the Swiss Code of

Obligations governing the Company Limited by Shares (CO 620-763) 431

Annex

English Translation of the Amendments to the Law on the Company
Limited by Shares as part of the Revised Law on the Limited Liability

Company (D-CO; entering into force on 1 January 2008) 491

Index 507



Table of Contents

Foreword VII

General Bibliography IX

List of Abbreviations XXIX

1. Definition and Meaning 1

1.1 Definition 1

1.2 Economic Significance 3

1.3 Types of Company Limited by Shares 4

1.4 Alternatives to the Company Limited by Shares 8

2. Incorporation 11

2.1 Overview 11

2.2 Incorporation Requirements (Setting up Stage) 11

2.2.1 Incorporating members 11

2.2.2 Articles of association 12

2.2.2.1 Mandatory content of the articles of

association 13

2.2.2.2 Conditionally necessary content of the

articles of association 15

2.2.2.3 Optional content of the articles of association 18

2.2.2.4 Amendments to the articles of association 19

2.2.3 Subscription to and payment in full for shares 20

2.2.4 Election of the corporate bodies 21

2.2.5 Certificate of incorporation 21

2.3 Qualified Incorporation 22

2.3.1 Special regulations for qualified incorporation 22

2.3.2 Incorporation involving a contribution in kind 23

2.3.3 Incorporation involving an acquisition in kind 24

2.3.4 Takeover of a business as a contribution in kind or

acquisition in kind 26

2.3.5 Special privileges in favour of the incorporators or

other persons 26

2.3.6 Payment in full by offset 27

2.4 Acquisition of Legal Personality (Coming into Existence Stage) 28

2.4.1 Function and effect of registration in the commercial

register 28

2.4.2 Application for registration in the commercial register 29

2.4.3 Inspection by the commercial registrar 31

2.4.3.1 Inspection procedure 31



XIV Table of Contents

2.4.3.2 Objection procedure 32

2.4.3.3 Power of inspection 32

2.4.4 Registration in the commercial register and publication

in the Swiss Official Commercial Gazette 34

2.5 Defective Incorporation and Organisational Defects 35

2.5.1 Action for dissolution in the event of defective

incorporation 35

2.5.2 Measures in the event of organisational defects 36

2.6 Legal Acts prior to Registration in the Commercial Register 37

2.6.1 Shares issued prior to registration 37

2.6.2 Pre-registration obligations for the company 37

3. Share Capital and Shares 41

3.1 Share Capital 41

3.1.1 Definition 41

3.1.2 Function 43

3.1.3 Protection of share capital 43

3.1.3.1 Safeguards for raising capital 43

3.1.3.2 Safeguards for the maintenance of capital 46

3.1.4 Measures for loss of capital and overindebtedness 50

3.1.4.1 Measures for loss of capital 50

3.1.4.2 Measures for overindebtedness 52

3.2 Shares 53

3.2.1 Definitions 53

3.2.2 Types of shares 55

3.2.2.1 Bearer shares 56

3.2.2.2 Registered shares (and the share register) 56

3.2.2.3 Voting shares 58

3.2.2.4 Preference shares 59

3.2.3 Participation certificate and profit-sharing certificate 59

3.2.3.1 Participation certificate (PC) 59

3.2.3.2 Profit-sharing certificate 61

3.2.4 Debentures, convertible bonds and option bonds 61

3.2.5 Restrictions on the transferability of registered shares 62

3.2.5.1 General remarks 62

3.2.5.2 Statutory restrictions on the transferability 63

3.2.5.3 Restrictions on the transferability of listed

registered shares in the articles of association 63

3.2.5.4 Restrictions on the transferability of unlisted

registered shares in the articles of association 66

4. Alteration of Share Capital 69

4.1 Increase in Capital 69



Table of Contents XV

4.1.1 General remarks 69

4.1.2 Ordinary and authorised increase in capital 70

4.1.2.1 Ordinary increase in capital 70

4.1.2.2 Authorised increase in capital 72

4.1.2.3 General provisions 73

4.1.3 Conditional increase in capital 75

4.1.3.1 General remarks 75

4.1.3.2 Requirements and methods 76

4.1.4 Firm underwriting procedures 78

4.2 Reduction in Share Capital 79

4.2.1 General remarks 79

4.2.2 Types of reduction in capital 79

4.2.3 Procedure for reducing capital 81

5. Legal Status of Shareholders 85

5.1 Acquisition,Transfer and Loss of Membership 85

5.2 Principles of Membership under Company Law 87

5.2.1 Capital-relatedness 87

5.2.2 Individual and minority protection 88

5.2.2.1 Inalienable rights 88

5.2.2.2 Qualified quorums for resolutions 89

5.2.2.3 Minority rights 89

5.2.3 Anonymity 89

5.2.4 Requirement of equal treatment 90

5.3 Obligations of the Shareholder 92

5.3.1 Payment in full (duty to contribute) 92

5.3.2 Absence of further obligations under company law 93

5.3.3 Obligations under stock exchange law 93

5.4 Rights of the Shareholder 94

5.4.1 Financial rights 94

5.4.1.1 Right to receive dividends 94

5.4.1.2 Right to a share in the proceeds of liquidation 96

5.4.1.3 Right to construction period interest 96

5.4.1.4 Right to enjoy company facilities 97

5.4.2 Rights of participation 97

5.4.2.1 Voting rights 97

5.4.2.2 Right to participate, bring motions and express

an opinion at the general meeting 99

5.4.2.3 Right to convene meetings and to include

items on the agenda 100

5.4.2.4 Right to be elected 100

5.4.2.5 Right to be represented on the board of

directors 101



XVI Table of Contents

5.43 Rights to information and inspection rights 101

5.4.3.1 Right to see the annual business report and

audit report 102

5.4.3.2 Right to information and inspection 102

5.4.3.3 Right to request a special audit 104

5.4.3.4 Right to an independent and professional
audit 106

5.4.4 Rights to take legal action 107

5.4.4.1 Action challenging resolutions of the general

meeting 107

5.4.4.2 Action for nullification of resolutions of the

general meeting and of the board of directors 107

5.4.4.3 Action of accountability 107

5.4.4.4 Action for refund 108

5.4.4.5 Action for dissolution 108

5.5 Protecting the Level of Shareholding 108

5.5.1 Pre-emption rights 109

5.5.2 Priority right of subscription 110

5.6 Shareholders'Agreements 110

5.6.1 Nature and description 110

5.6.2 Typical content 111

5.6.3 Duration and termination 113

5.6.4 Enforcement 113

6. Accounting 115

6.1 General Remarks 115

6.2 Accounts 117

6.2.1 Annual report 117

6.2.2 Annual accounts (profit and loss account, balance

sheet and annex) 118

6.2.2.1 Profit and loss account 118

6.2.2.2 Balance sheet 119

6.2.2.3 Annex 119

6.2.2.4 Group accounts 121

6.3 Principles of Proper Accounting 121

6.4 Valuation Principles 124

6.5 Depreciation, Valuation Adjustments and Provisions 126

6.6 Reserves 127

6.6.1 Definition and function 127

6.6.2 Statutory reserves 127

6.6.2.1 General reserve 127

6.6.2.2 Revaluation reserve and reserve for

own shares 128



Table of Contents XVII

6.63 Voluntary reserves 129

6.6.3.1 Reserves in terms of the articles of

association 129

6.6.3.2 Resolution reserves 129

6.6.4 Hidden reserves 130

6.6.4.1 Requirements 130

6.6.4.2 Forms 130

6.6.4.3 The difficulty with hidden reserves 131

7. Corporate Bodies 133

7.1 General Remarks 135

7.1.1 Concept of the corporate body 135

7.1.2 Legally required and optional corporate bodies 136

7.2 General Meeting 137

7.2.1 Function 137

7.2.2 Inalienable powers 137

7.2.3 Types of the general meeting 140

7.2.3.1 Ordinary general meeting 140

7.2.3.2 Extraordinary general meeting 140

7.2.3.3 Universal meeting 141

7.2.4 Convening meetings 141

7.2.5 Preparation, conduct and minutes 142

7.2.5.1 Preparation and conduct 142

7.2.5.2 Minutes 144

7.2.6 Representation of the shareholders 144

7.2.6.1 Individual proxy 145

7.2.6.2 Corporate body proxies 145

7.2.6.3 Independent proxy 146

7.2.6.4 Depositary proxy 146

7.2.6.5 Disclosure of institutional proxies 146

7.2.7 Discussions and resolutions 147

7.2.7.1 Discussions 147

7.2.7.2 Resolutions and quorum requirements 147

7.2.8 Defective resolutions 149

7.2.8.1 Action challenging a resolution 150

7.2.8.2 Action for declaration of nullity 151

7.3 Board of Directors 153

7.3.1 Function 153

7.3.2 Election, removal and resignation 153

7.3.2.1 Election and eligibility requirements 153

7.3.2.2 Removal and resignation 155

7.3.3 Duties 156



XVIII Table of Contents

7.3.3.1 Management 156

7.3.3.2 Representation 157

7.3.3.3 Delegation of management and

representation 158

7.3.3.4 Inalienable and irrevocable duties 159

7.3.4 Organisation and resolutions 162

7.3.4.1 Organisation 162

7.3.4.2 Meetings 162

7.3.4.3 Right to information and of inspection 162

7.3.4.4 Adoption of resolutions 163

7.3.4.5 Minutes 164

7.3.5 Duties 164

7.3.5.1 Duty of care 165

7.3.5.2 Good faith 165

7.3.5.3 Equal Treatment 166

7.3.6 Compensation 167

7.4 Auditors 168

7.4.1 Function 168

7.4.2 Election, removal and resignation 168

7.4.2.1 Election and eligibility requirements 168

7.4.2.2 Removal and resignation 170

7.4.3 Duties and obligations 171

7.4.3.1 Annual audit 171

7.4.3.2 Special audits 172

7.4.3.3 Further obligations 173

7.4.4 New audit regulations and the auditors' supervision

act 173

7.4.4.1 General remarks 173

7.4.4.2 Ordinary audit and limited audit 174

7.4.4.3 Ordinary audit 175

7.4.4.4 Limited audit 177

7.4.4.5 Common provisions 178

7.4.4.6 Auditors'supervision 179

8. Accountability 185

8.1 Overview 186

8.2 Prospectus Liability 187

8.2.1 Liable persons and persons entitled to claim 187

8.2.2 Conditions for liability 187

8.3 Liability Resulting from Incorporation 189

8.3.1 Liable persons and persons entitled to claim 189

8.3.2 Conditions for liability 190



Table of Contents XIX

8.4 Liability for Administration, Management and Liquidation 191

8.4.1 Liable persons and persons entitled to claim 191

8.4.2 Conditions for liability 192

8.4.2.1 Loss 192

8.4.2.2 Breach of duty (unlawfulness) 193

8.4.2.3 Limitation of liability in cases of authorised

delegation 196

8.4.2.4 Fault 197

8.4.2.5 Adequate causality 197

8.4.3 Liability under public law 198

8.4.3.1 Liability for outstanding tax 198

8.4.3.2 Liability for social insurance contributions 198

8.4.4 Insurance cover 199

8.4.4.1 Indemnity by company or single or majority
shareholder 199

8.4.4.2 Insurance cover through an insurance

contract 200

8.5 Liability of the Auditors 202

8.5.1 Liable persons and persons entitled to claim 202

8.5.2 Conditions for liability 202

8.5.2.1 Loss 202

8.5.2.2 Breaches of duty 203

8.5.2.3 Causality, fault, assessment of damages and

differentiated joint liability 204

8.6 Enforcement of Liability Claims 205

8.6.1 General remarks 205

8.6.2 Legal actions outside of bankruptcy 205

8.6.3 Legal actions during bankruptcy 206

8.6.4 Prescription and place of jurisdiction 208

8.6.4 Joint and several liability and recourse 209

9. Dissolution and Liquidation 211

9.1 Dissolution 211

9.1.1 Definition 211

9.1.2 Reasons for dissolution 211

9.2 Liquidation 215

9.2.1 Companies in the liquidation stage 215

9.2.2 Liquidation proceedings 216

9.3 Dissolution without Liquidation 218

10. Corporate Groups 219

10.1 Definition and Essence 219

10.2 Selected Aspects 221



XX Table of Contents

10.2.1 Duty to prepare consolidated accounts 221

10.2.2 Protection of minorities 222

10.2.3 Board of directors of the subsidiary 225

10.2.4 Liability within the corporate group 226

11. Corporate Governance 231

11.1 General Remarks 233

11.2 Definition and Basic Concerns 234

11.3 Corporate Governance Regulations in Switzerland 235

11.3.1 Company law 235

11.3.1.1 Inalienable and irrevocable powers of the

board of directors 235

11.3.1.2 Transparency relating to remuneration of the

members of the board of directors and the

management board 237

11.3.2 Swiss Code of Best Practice for Gorporate Governance 239

11.3.2.1 Legal form 239

11.3.2.2 Main content 240

11.3.3 Directive on Information Relating to corporate

Governance 252

11.3.3.1 Legal form 252

11.3.3.2 Main content 253

11.4 Corporate Governance in Small and Medium-Sized Companies 257

12. Revision of Company and Accounting Legislation:

Preliminary Draft 2005 261

12.1 Introductory Remarks 261

12.2 improvement of Corporate Governance 262

12.2.1 Disclosure of remuneration paid to corporate bodies 263

12.2.2 Strengthening of shareholders'rights 264

12.2.3 Disclosure of information through the commercial

register 267

12.2.4 Proxy voting 267

12.2.5 Organisation of the board of directors 268

12.2.6 Auditors'liability 269

12.3 New Rules on Capital Structure 270

12.3.1 General remarks 270

12.3.2 Capital band 270

12.3.3 Alternative: combination of authorised increase in

capital and authorised reduction in capital 271

12.3.4 Appraisal 272

12.3.5 Abandonment of minimum nominal value 273

12.3.6 Bearer shares 273



Table of Contents XXI

12.3.7 Participation certificates 274

12.4 Adjustments in the Regulations on the General Meetings 275

12.4.1 Electronic convening and new regulations on venues 275

12.4.2 Electronic granting of proxy 276

12.4.3 Use of electronic technology at the general meeting 276

12.5 Revision of Accounting Legislation 276

12.5.1 General remarks 276

12.5.2 Uniform regulations for all legal forms under private
law 278

12.5.3 Differentiation according to company size 278

12.5.4 Structure and valuation regulations 278

12.5.5 Tax neutral regulations 279

12.5.6 Accounts according to private accounting
standards 280

12.5.7 Group accounts 281

13. Merger Law 283

13.1 Introductory Remarks 283

13.2 Merger 284

13.2.1 Forms of merger 284

13.2.2 Permitted mergers 286

13.2.3 Functions of the merger 287

13.2.4 Procedure for a merger 287

13.2.4.1 Ordinary procedure 287

13.2.4.2 Simplified procedure for corporate groups 289

13.2.4.3 Simplified procedures for small and

medium-sized companies 290

13.2.5 Special protective provisions 291

13.2.5.1 Creditor protection 291

13.2.5.2 Employee protection 292

13.3 Demerger 293

13.3.1 Forms of demerger 293

13.3.2 Permitted demergers 293

13.3.3 Purposes of demergers 294

13.3.4 Demerger procedure 294

13.3.4.1 Ordinary procedure 294

13.3.4.2 Simplified procedure 295

13.3.5 Special protective provisions 295

13.3.5.1 Creditor protection 295

13.3.5.2 Employee protection 296

13.4 Transformations 296

13.4.1 Forms of transformation 296



XXII Table of Contents

13.4.2 Permitted transformations 297

13.4.3 Functions of transformation 298

13.4.4 Procedure for transformation 298

13.4.4.1 Ordinary procedure 298

13.4.4.2 Simplified procedure 299

13.4.5 Special protective provisions 299

13.4.5.1 Protection of creditors 299

13.4.5.2 Employee protection 300

13.5 Transfer of Assets and Liabilities 300

13.5.1 Forms of transfer of assets and liabilities 300

13.5.2 Permitted transfers of assets and liabilities 301

13.5.3 Functions of the transfer of assets and liabilities 301

13.5.4 Procedure for a transfer of assets and liabilities 302

13.5.5 Special protective provisions 304

13.5.5.1 Creditor protection 304

13.5.5.2 Employee protection 304

13.6 Legal Protection 304

13.6.1 Action for review 305

13.6.2 Action challenging a resolution 305

13.6.3 Action of accountability 306

14. Stock Exchange Law 309

14.1 Legal Principles 312

14.1.1 Special provisions under company law 312

14.1.2 Stock exchange law regulations 313

14.2 Listing 314

14.2.1 General remarks 314

14.2.2 Listing and trading segments on the SWX Swiss

Exchange 314

14.2.3 Listing Rules 316

14.2.4 Listing procedure 316

14.2.4.1 Requirements for the company (issuer) 316

14.2.4.2 Requirements for the securities 318

14.2.4.3 Publication obligations for listing - listing

prospectus and listing advertisement 319

14.3 Conditions for Maintaining Listing 319

14.3.1 General remarks 319

14.3.2 General reporting requirements (general disclosure) 320

14.3.3 Accounting requirements 321

14.3.4 Regular reporting 321

14.3.5 Corporate Governance 322

14.3.6 Ad hoc publicity 323



Table of Contents XXIII

14.3.6.1 Regulations in the Listing Rules 323

14.3.6.2 Information that must be disclosed 324

14.3.6.3 Communication of ad hoc notices 325

14.3.6.4 Postponement of disclosure and information

leaks 326

14.3.6.5 Suspension of trading 327

14.3.6.6 Responsibility of the company 327

14.3.7 Disclosure of management transactions 328

14.3.7.1 Regulation in the Listing Rules 328

14.3.7.2 Transactions that must be reported 328

14.3.7.3 Persons subject to a duty of disclosure 329

14.3.7.4 Report by the person subject to a duty of

disclosure to the company 330

14.3.7.5 Report by the company to the SWX Swiss

Exchange 331

14.3.7.6 Responsibility of the company 331

14.3.8 Termination and suspension of listing, delisting 332

14.3.8.1 Termination of listing 332

14.3.8.2 Suspension of listing 332

14.3.8.3 Cancellation of listing (delisting) 332

14.4 Disclosure of Participations under Stock Exchange Law 334

14.4.1 Shareholders'duty of disclosure 334

14.4.2 Persons required to disclose information 334

14.4.3 Information that must be disclosed 335

14.4.3.1 Direct and indirect acquisition or sale of

equity securities 335

14.4.3.2 Acquisition or sale of conversion and share

acquisition rights and share sale rights 335

14.4.3.3 Further information that must be disclosed 336

14.4.4 Relevant threshold values 336

14.4.5 Report to the company and the SWX Swiss Exchange 337

14.4.6 Duty of the company to provide information 338

14.4.7 Exemptions and easing of requirements and

preliminary rulings 338

14.4.8 Consequences of a breach of the duty of disclosure 338

14.5 Public Takeover Offers 339

14.5.1 Introductory remarks 339

14.5.2 Definition of a public takeover offer and scope of

application 340

14.5.3 Supervision and review of public takeover offers 341

14.5.3.1 Federal Banking Commission as the supreme

supervisory authority 341



XXIV Table of Contents

14.53.2 Takeover Board as the primary supervisory

body 342

14.5.4 Obligations of the bidder 342

14.5.4.1 Duty to provide an offer prospectus 342

14.5.4.2 Principle of equal treatment 344

14.5.4.3 Acting in concert and organised groups 345

14.5.4.4 Special reporting requirements during the

offer period 346

14.5.5 Procedure and possible arrangements 347

14.5.5.1 Review of the offer 347

14.5.5.2 Conditions and duration of the offer 348

14.5.5.3 Alteration and withdrawal of an offer 350

14.5.6 Prior announcement of an offer 350

14.5.7 Obligation to make an offer 352

14.5.7.1 Statutory obligation to make an offer

(mandatory offer) 352

14.5.7.2 Exemptions from the obligation to make an

offer 353

14.5.7.3 Procedure 355

14.5.7.4 Minimum price for the mandatory offer 356

14.5.7.5 Conditions and due dates 357

14.5.7.6 Sanctions 357

14.5.7.7 Target company's voluntary waiver of the

obligation to make an offer, opting-out 358

14.5.8 Obligations of the target company and defence

measures 359

14.5.8.1 Report of the board of directors of the target

company on the takeover offer 359

14.5.8.2 Defensive measures by the target company 361

14.5.8.3 Competing offers 363

14.5.8.4 Duty of disclosure for share transactions

during the offer period 363

14.5.9 Cancellation of outstanding equity securities:

squeeze-out 364

15. Tax Law 365

15.1 Introduction 366

15.1.1 General remarks 366

15.1.2 Direct and indirect corporate taxation 367

15.1.3 Assessment of the taxable profit 368

15.1.3.1 Fundamentals 368

15.1.3.2 First step: significance of the balance sheet 368

15.1.3.3 Second step: tax adjustments 368



Table of Contents XXV

15.2 Selected Aspects 371

15.2.1 Period of assessment 371

15.2.2 Depreciation and provisions 371

15.2.2.1 Definition and function of depreciation 371

15.2.2.2 Principles of depreciation 372

15.2.2.3 Forms of depreciation recognised for tax

purposes 372

15.2.2.4 System of depreciation rates and the

immediate write-off 373

15.2.2.5 Definition and function of provisions 374

15.2.3 Replacement acquisitions 375

15.2.4 Offsetting of losses 376

15.2.4.1 Definition and legal basis 376

15.2.4.2 Tax planning aspects 377

15.2.5 Distributions in kind 377

15.2.5.1 Definition 377

15.2.5.2 Tax implications of distributions in kind 379

15.2.6 Hidden capital contribution 379

15.2.7 Indirect partial liquidation 380

15.2.7.1 Definition 380

15.2.7.2 Tax implications 381

15.2.7.3 New statutory provisions 381

15.2.8 Transposition 386

15.2.8.1 Definition 386

15.2.8.2 Tax implications 387

15.2.8.3 New statutory regulation 387

15.2.9 Capital gains tax on real estate 387

15.2.10 Advance information from the tax authorities 388

15.3 Companies with Special Tax Status and Tax Relief for Newly
Established Companies 390

15.3.1 General remarks 390

15.3.2 Holding companies 391

15.3.2.1 Definition and function 391

15.3.2.2 Cantonal taxes 391

15.3.2.3 Direct federal taxation: shareholder's

deduction 392

15.3.3 Domiciliary companies 393

15.3.3.1 Definition and function 393

15.3.3.2 Cantonal taxes 393

15.3.3.3 Direct federal taxation 394

15.3.3.4 Legal barriers 394



XXVI Table of Contents

15.3.4 «Mixed» companies 395

15.3.5 Tax relief for newly established companies 395

15.4 Principles of Intercantonal Tax Law 397

15.5 Value Added Tax 397

15.5.1 Legal basis 397

15.5.2 Value added tax on domestic turnover 398

15.5.2.1 Taxable turnover (taxable unit) 398

15.5.2.2 Taxable person 399

15.5.2.3 Group taxation 399

15.5.2.4 Voluntary tax liability 399

15.5.2.5 Place of taxable turnover 400

15.5.2.6 Turnover exempted from VAT 400

15.5.2.7 Zero-rated turnover 400

15.5.2.8 Basis for tax assessment 401

15.5.2.9 Tax rates 401

15.5.2.10 Billing and passing on VAT 401

15.5.2.11 Input tax deduction 402

15.5.2.12 Origin of the tax claim, assessment and

payment 402

15.5.3 Value added tax on imports 402

15.6 Withholding Tax 403

15.6.1 Definition and legal basis 403

15.6.2 Taxable unit 404

15.6.2.1 Income from investments 404

15.6.2.2 Distributions in kind in transactions with

shareholders 405

15.6.2.3 Liquidation surpluses 406

15.6.2.4 Acquisition of own shares 406

15.6.3 Tax collection 407

15.6.3.1 General remarks 407

15.6.3.2 Notification procedure 408

15.6.4 Refund of tax 409

15.6.4.1 Principle of the full refund 409

15.6.4.2 Exclusion from the refund 409

15.7 Stamp Duty 409

15.7.1 General remarks 409

15.7.2 Stamp duty on new issues 410

15.7.2.1 Concept and legal basis 410

15.7.2.2 Stamp duty liability, tax rates and calculation 410

15.7.3 Security transfer stamp duty 411

15.8 Reorganisation 412

15.8.1 Introductory remarks 412



XXVII

15.8.1.1 General 412

15.8.1.2 Tax neutrality in case of corporate profit tax 412

15.8.1.2.1 General requirements 412

15.8.1.2.2 Transaction-specific requirements 413

15.8.1.3 Tax neutrality in case of other taxes 415

15.8.1.3.1 Property taxes 415

15.8.1.3.2 Withholding tax 415

15.8.1.3.3 Stamp duties 415

15.8.1.3.4 Value added tax (VAT) 416

15.8.2 Merger 416

15.8.2.1 Principle of tax neutrality 416

15.8.2.2 Merger of affiliated companies 417

15.8.2.3 Absorbing subsidiaries 417

15.8.2.4 Merger between parent company and

subsidiaries 418

15.8.2.5 Merger with a company in liquidation 418

15.8.2.6 Emigration merger 418

15.8.2.7 Restructuring merger 419

15.8.3 Demerger 419

15.8.4 Transformation 419

15.8.4.1 General remarks 419

15.8.4.2 Transformation of a general or limited

partnership into a company limited by
shares 420

15.8.4.3 Transformation of a company limited by
shares into a different legal entity 420

15.8.5 Transfer of assets and liabilities 420

15.8.5.1 Merger, demerger and transformation

through transfer of assets and liabilities 420

15.8.5.2 «Transformation» through transfer of assets

and liabilities 421

15.8.5.3 Transfer of assets and liabilities to a

subsidiary 421

15.8.5.4 Transfer of assets and liabilities within the

group of companies 421

15.9 Aspects of International Tax Law 422

15.9.1 General remarks 422

15.9.2 Double taxation treaties (DTTs) 422

15.9.2.1 General remarks 422

15.9.2.2 Function 423

15.9.3 Taxation of Swiss-resident companies with a foreign
involvement 424



XXVIil Table of Contents

15.9.3.1 General remarks 424

15.9.3.2 Types of foreign involvement 424

15.9.3.2.1 General remarks 424

15.9.3.2.2 Permanent establishment 425

15.9.3.2.3 Capital investments abroad 426

15.9.3.3 Measures to counter abuse 426

15.10 Corporate Tax Reform II 427

15.10.1 General remarks 427

15.10.2 Measures for shareholders 427

15.10.3 Measures for companies 428

Part ii

English Translation of the Provisions of the Swiss Code of

Obligations governing the Company Limited by Shares (CO 620-763) 431

Annex

English Translation of the Amendments to the Law on the Company
Limited by Shares as part of the Revised Law on the Limited Liability
Company (D-CO; entering into force on 1 January 2008) 491

Index 507


